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Arkaos- Civil Courts

We live in a litigious society. The United States has the highest ratio of attorneys
to population of any country in the world. As the Jewish community has grown
and become involved with increasingly sophisticated transactions, litigation
involving Jewish parties has become increasingly common. When one is involved
in a dispute, it may seem natural to retain an attorney to protect one’s legal
rights. However, there is a severe and often misunderstood Halachic prohibition
against litigating in ciwil courts, referred to as “Arkaos”. The purpose of this
article is to explore the parameters of this prohibition, and to outline what steps
can be taken when one finds oneself in a litigious situation. The final section of
this article is dedicated to questions related to insurance.

Arkaos can be especially challenging for the frum attorney. Often, doing exactly
what he has been trained to do can put the frum attorney at risk of violating the
prohibition against Arkaos. This article will present practical rules and guidelines
to help the frum attorney deal with such situations. However, while endeavoring
to be practical and specific, it is not the intention of this article to render a final
P’sak Halachah for any specific case. In such situations, a competent Halachic
authority should be consulted.
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Prohibition Against Arkaos

There is an obligation to resolve all disputes in Bais Din. Bypassing the Bais
Din process and litigating in civil court violates the prohibition against Arkaos!. As
Rashi? explains, litigating in civil courts causes a Chillul Hashem and
demonstrates that one prefers a foreign set of values to Halacha. Shulchan Aruch
employs unusually harsh language to describe one who violates Arkaos, stating
that he is “a rasha and a blasphemer”. One who violates the prohibition is
disqualified from testifying in a Bais Din#, cannot be counted for a Minyan®, and
should be excommunicated from the community.®

Litigation Expenses and Verdicts

Any money awarded by a civil court that exceeds what he is entitled to
according to Halachah is considered stolen.” Furthermore, a plaintiff may be liable
for any expenditure that he caused the defendant to incur as a result of the civil
litigation.8

Mutual Consent to litigate in Arkaos

The prohibition of Arkaos applies even if both parties agree to litigate in
civil court.? Since the prohibition of Arkaos involves a matter of Chillul
Hashem, it does not help that the parties have agreed to it, and therefore it is
not left up to their discretion. Furthermore, even if the civil court’s verdict will
be consistent with Halachah, the litigation itself is prohibited.1°

Heter Arkaos

If a defendant refuses to submit to the jurisdiction of any!! Bais Din, the
other party may receive a “Heterl? Arkaos”, allowing!® them to initiate legal

" 'pp1nh own WK Dwownn 79X, The Gemara in Gittin 88b interprets "12 *10% X1 0;19Y, i.e. disputes must be presented

to a Bais Din and not before a civil court.
* Shemos 21:1
’Choshen Mishpat 26:1.
* Tashbetz tur 3:6. This would disqualify him from being a witness at a wedding as well.
> Kesph Hakadashim 26:1.
® Choshen Mishpat 26:1; Rama.
7 Tashbatz 2:290, and Tur 3:6, quoted by R” Akiva Eiger 26:1.
If the defendant was forced to defend himself in civil court, all opinions agree that the award monies are considered
8stolen. If the parties voluntarily agreed to litigate in Arkaos, see footnotes 25 and 38
26:4.
However, see Bach 26 that if the defendant incurred penalties by violating a court order or by speaking
inappropriately to the judge, the plaintiff would not be liable for these additional penalties since the defendant
brought this damage upon himself.
? Choshen Mishpat 26:1, Ramban Parshas Mishpatim, Tashbetz Tur 3:6.
' Choshen Mishpat 26:1.
1 Tumim, Nesivos Chiddushim 26 (13), Kneses Hagedola 26:26 Tur , (Tumas Yesharim 191, Mahrik 1) write that if
the defendant is willing to accept any Bais Din, we do not issue a Heter Arkaos. This applies even if the defendant
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proceedings to protect their rights in civil court!4. Bais Din will typically
summon the defendant three times to a Din Torah. If the defendant fails to
respond appropriately, Bais Din will issue a Heter Arkaos.

It is important that one obtain a formal Heter Arkaos before litigating in
court. This permission must be granted by a Bais Din;!> one may not sue in
civil court simply because the defendant privately stated that he will not come
to a Din Torah.16 It is advisable to obtain the Heter Arkaos in writing.
According to some Poskim, a litigant who sues in civil court is presumed to

does not have the Halachic right to insist on his specific choice of Bais Din. However, Aruch Hashulchan 26
qualifies that if Bais Din determines that he is simply trying to avoid a Din Torah, they may issue a Heter Arkaos.

"2 Klee Chemdah (Parshas Mishpatim) questions why the severe prohibition against Arkaos is waived in this
circumstance; to the extent it is a Chillul Hashem to litigate in civil court, the plaintiff should be obligated to
relinquish his claim to avoid any Chilul Hashem. Some Poskim suggest that when the defendant refuses to come to a
Din Torah, it is clear to all that the plaintiff has no other recourse to recover his money. As such, his actions will not
be seen as a rejection of Halachah, which is the core concern of the prohibition. See footnote 53

" See Mahree Ben Lev 3:48 for a discussion of circumstances where Bais Din simply permits a party to initiate

legal proceedings, and where Bais Din has a proactive obligation to ensure that the party recovers what he is entitled
to.

'* Choshen Mishpat 26:2. Nesivos 3 writes that Bais Din may only grant permission to litigate if they are convinced
that the claim is Halachically valid. This precludes a Heter in all but the simplest cases. Aruch Hashulchan 26:2
maintains that Bais Din should listen to the plaintiff’s claims. If they seem valid, Bais Din should grant a Heter
Arkaos. See, however, Imray Binah Dayanim 27, Orach Mishpat 26, Teshuvos Vhanhagos 3:441 who argue that the
custom is to allow the plaintiff to litigate in civil court even if the Bais Din is unsure of the validity of the claim.
Otherwise, any debtor could simply refuse to come to Bais Din and there would be no recourse.

While the custom among Batey Din seems to follow the ruling of Imrey Binah, it would seem appropriate that some
inquiries be made before granting a Heter Arkaos, as per Aruch Hashulchan. This allows legitimate plaintiffs to
pursue their claims in court, while preventing unnecessary Chilul Hashem in the event the claim is frivolous. In
addition, since many Poskim hold that the plaintiff will have an obligation to return any excess funds he collects to
the defendant, it would be advisable to determine that amount before proceeding with the lawsuit.

See also Maharshag 3:127 that because of the Chilul Hashem caused by Arkaos, Bais Din will not give a Heter if the
parties are litigating over trivial sums.

' Shulchan Aruch, Choshen Mishpat 26:2.

Radvaz 1:172, Orach Mishpat 26 maintain that only a Bais Din Kavuah, an official Bais Din of the city, may grant a Heter
Arkaos. As most communities today do not have a Bais Din Kavua, it would be virtually impossible to obtain a Heter
Arkaos according to these opinions.

See, however, Teshuvas HaRosh who states that if a contract contains a clause allowing the parties to litigate in civil
court, one need not get a Heter Arkaos in the event the other party refuses to submit to Bais Din. The implication is that
the need for a Heter Arkaos against a person who refused to come to Bais Din can be consensually waived. Logically, a
Zabluh Bais Din that was mutually accepted by the parties would also have that right. In addition, Shevet Halvey 4:183
rules that any leading Halachic authority may grant a Heter Arkaos, and a formal Bais Din Kavuah is not required.
See also B’tzel Hachama 4:37.

' See Divrey Chaim Chosen Mishpat 2:46, Erech Shay 388:5, Maharik 154 who state that a Heter Arkaos is

required even if the defendant privately told the plaintiff that he will not come to a Din Torah. Nevertheless, if one
sues because of that refusal, the plaintiff would not be liable for the defendant’s court costs.

Kneses Hagedola 14 28, Tuv Taam Vdaas 43: 261 maintain that one does not need any formal Heter Arkaos to
litigate against someone who refuses to accept the jurisdiction of a Bais Din.

As a practical matter, it is difficult to verify that a counterparty will not accept Bais Din’s jurisdiction unless one
actually summons him to Bais Din. (Kneses Hagedola, Ne’os Desha 52) Therefore, one should send at a Hazmana
from a Bais Din. If it is clear to the Bais Din that the party does not intend to accept Bais Din’s jurisdiction, the Bais
Din will typically grant a Heter Arkaos without delay.

See also footnote 32
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have done so without a valid Heter Arkaos unless he provides valid proof to the
contrary.l”

It should be noted that according to many Poskim, even when Bais Din
grants a Heter Arkaos, the person is only entitled to the amount of money that
a Bais Din would have awarded him. If the civil court awards him more than he
is entitled to according to Halachah, the extra funds must be returned.!8
However, the defendant will be liable to reimbursel® the plaintiff’s litigation
expenses that resulted from the defendant’s refusal to come to a Din Torah.20
This will often offset any excess award.

Collateral Damage

A Heter Arkaos will typically shield the plaintiff from Halachic liability for
damage suffered by the defendant as a result of the litigation?!. Any damage
suffered by the defendant would be considered self-inflicted, and the defendant

17 Maharitatz 102, Chukos Hachaim 6.

See, however, Divrey Chaim 2:46, Erech Shay 388, Mahril Diskin Psakim 14.

'® Nesivos 26:2.

Although Bais Din will not open a case on behalf of a party that chose to litigate in Arkaos, Nesivos maintains that
this does not release the prevailing party from their obligation to return any monies in excess of what they are
entitled to according to Halachah. While Bais Din will not deal with the matter, a litigant has a personal obligation
to determine whether he received more than he is entitled to, and to return the excess funds.

See also Marsham 1:89 and footnote 25 and 38.

It should be noted that even if the plaintiff knows that he does not have sufficient evidence to prevail in a Din Torah,
if he is certain that the underlying facts would support his Halachic claim, he may keep the award. The reason is that
to the extent that he knows he is right, the rules of evidence are only relevant in a Din Torah. Since the defendant, by
refusing to appear before a Bais Din, lost his right to have a Bais Din resolve the matter, the plaintiff has no
obligation to return funds that he know he is truly entitled to.

" If one litigates without a Heter Arkaos, even if the actual litigation was justified (for example, if the other party is
a “Lo Tzayis Din” and the contract specifies that he may sue in court), one would not be entitled to compensation
for their court costs. (Yam Shel Shlomo Bava Kama 10:14, Divrey Chaim 2:46, Igros Moshe 2:26). See, however,
Erech Shay 26:4 who suggests that today, becuase it has become increasingly common for people to litigate in civil
court, the defendant can be held liable for court costs even if the plaintiff did not obtain a Heter Arkaos.

Ne’os Desha 52 says that if one sues on the presumption that the other party will not come to Bais Din, the plaintiff
must reimburse the defendant for the expenses he incurred. If, however, the plaintiff attempted to summon the
defendant to a Din Torah and he refused to come, and the plaintiff initiated legal action without receiving a formal
Heter Arkaos, neither party is liable for the other party’s litigation expenses. If, however, Bais Din issues a formal
Heter Arkaos, the defendant must reimburse plaintiff for his litigation expenses.

0 Rama 14:5, Yam Shel Shlomo Bava Kama 10:14, Shach 14:13.

According to some Poskim, expenses are only recoverable if the party that refused to come to Bais Din was
ultimately found guilty. If he is ultimately vindicated, he has not considered to have caused the other party a loss
(Sma 14(27) based on Rivash 475). Nesivos 4 explains that this applies only to instances where the plaintiff’s claim
was in bad faith. However, if the claim was made in good faith, the offending party is liable for the expenses
regardless of who proves to be correct, since had they complied with Halachah, there would not have been the need
for the civil litigation.

*! See Sefer Haterumos 62:1:7 who permits litigating against a debtor even though the government will impose a
penalty. See also Divrey Chaim 2:9, Igros Moshe Chosen Mishpat 1:8, Mishpatey Shmuel 94, 114 Kesef
Hakadashim 26.2, Tumas Yesharim 22 .

See Maharshag 3:127 who states that the reason a Heter Arkaos is needed from a Bais Din is to give the Bais Din the
opportunity to determine how to minimize damage to the defendant while protecting the plaintiff’s interests.
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would have no claim against the plaintiff. However, a Heter Arkaos does not
permit one to instigate criminal proceedings against the other party?22.

Retracting a Heter Arkaos; petitioning a Bais Din after losing in civil
court

If the offending party recognizes their error during?3 the litigation and
agrees to submit to a Din Torah, Bais Din will typically retract24 the Heter
Arkaos.?5 However, once the civil court issues a ruling?6, according to
Ashkenazi Poskim,27 Bais Din will not reopenZ28 the29 case 30.

> The goal of the Heter is to protect the plaintiff’s interests and to enable him to collect what is due. It is not a
license to ‘settle the score’ by trying to incriminate the other party. A party that maliciously provides the courts with
incriminating evidence unrelated to the instant litigation has likely transgressed the prohibition of Mesirah.
Determining what is appropriate to introduce to the litigation can be a sensitive question, and one should consult a
Rav for guidance.

It should be noted that incriminating an innocent third party would clearly not be justified by any of these sources.
 Erech Shay 26, Maharash Engel 3:49, Bais Yitzchok 41:2 state that this rule applies only after the civil courts
issued a verdict; if the parties withdraw before the verdict, Bais Din will accept the case. Birkas Yosef (Landau)23
adds that even if they only do so because the courts are turning against them, Bais Din will take the case. Maharik

154 follows this approach
** See also Erech Shay 386 (5) who states that if the defendant originally refused to come to a Din Torah and the
plaintiff sued in court, and later the defendant agreed to come to Bais Din, the plaintiff is liable for all future
litigation costs if he does not drop the civil case.

* Choshen Mishpat 26:1.
% According to many opinions, this applies only to a plaintiff who loses in civil court; if the defendant loses in civil
court, he may later reopen the case in Bais Din. (Harey Bashamayim 237, Maharshag 3:127, Avney Hachoshen 26:2

See, however, Minchas Pitim 26 quoting Maharil Tzinz Chosen Mishpat 30.6, Maharsham 1:89 that rule that if the
defendant makes no attempt to bring the matter to Bais Din, he is implicitly accepting the court’s verdict, and may
not change his mind simply because he lost the case. See also Teshuvos Vhanhagos 3:343 who discussed whether
the defendant should have expected the plaintiff to respect a Hazmana from a Bais Din.

See also Ohr Zaruah Bava Kama 1:3,4 who writes that even if both parties willingly violated the prohibition of
Arkaos, if the verdict is consistent with Halachah it is binding. This implies that if the verdict is not consistent with
Halachabh, it is not binding on the parties.

If the original contract contained a “choice of law” provision, there is stronger basis to follow the court’s verdict. As
discussed below in the section “Choice of Law”, some Poskim maintain that such agreements are valid and give the
parties the rights they are entitled to under civil law. Although many authorities argue with this opinion, one may
use this opinion in conjunction with the opinions that voluntarily submitting to civil court itself binds the parties to
the verdict, 8177 ¥"¥1

If the defendant attempted to bring the case to a Bais Din but the plaintiff refused, the defendant certainly retains his
right to reopen the case.

7 Rav Moshe Mizrachi 13 (quoted by Rav Akiva Eiger) points out that Bais Yosef argues on this Halachah, and
does not quote it in Shulchan Aruch. Therefore, Sefardim, who follow the rulings of the Bais Yosef/Mechaber,
would therefore not be subject to this ruling.

28 Nevertheless, according to most Poskim (Lvush, Nesivos 26 (2), Erech Shay, Bais Yitzchok 41, Chavatzeles
Hasharon Even Haezer 2:6 Avney Choshen 22, Even Hashoham 59, 61 (quoted by Rav Akiva Eiger),Goan, Mahriaz
Enzel, Bais Yitzchok, Maharshag), if the courts award the litigant more than he would be entitled to according to
Halachabh, he is obligated to return the excess amount. While a Bais Din will not deal with the matter, there is a
personal obligation to determine what he is Halachically entitled to and return the rest.

See, however, Birkas Yosaf, Maharsham 1:88, Minchas Pitim 26, Maral Tzinz 30, and Kesef Hakadashim 26 who
argue that since the person chose to litigate in court, he is Halachically bound to its verdict and is not entitled to any
refund.
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Non-observant counterparty

The prohibition of Arkaos applies to any dispute involving Jews, regardless of
the counterparty’s level of Torah observance. Even if the other party is not frum,
one is not permitted to litigate against him in civil court. However, because non-
Torah observant Jews will generally not agree to a Din Torah, Bais Din will
typically issue a Heter Arkaos against the non-observant party fairly quickly.
Instead of waiting until the defendant ignores three summonses, the Bais Din will
often just verify that the defendant is not interested in a Din Torah.3! According to
some Poskim, if it is clear to the Bais Din that the defendant will not submit to
their jurisdiction, they may allow the plaintiff to sue in civil court without sending
any summons.32

Non-Jews

Theoretically, the prohibition against Arkaos applies even when the
counterparty is an Akums33. However, because an Akum will not accept the
jurisdiction of Bais Din, one may litigate in civil court. There is no need to send
any summons or to obtain a formal Heter Arkaos

Testifying in Civil Court

Ramuh34 writes that one may not volunteer to testify in civil court on
behalf of a Jewish plaintiff who is violating the prohibition of Arkaos. Even
when the plaintiff is correct regarding the underlying matter, playing a role in

¥ See also Mahasham 5:21 that the fact that a person litigated a dispute in Arkaos would not preclude him from
initiating a Din Torah against the same party in Bais Din about another matter. Maharsham also permits initiating a
Din Torah about related issues, provided that they were not the focus of the civil litigation.

% An interesting exception to this rule is when the person who initiated the legal proceedings owes other people
money. In this case, the debtor may initiate a Din Torah even after losing in civil court. The reason for this is that his
creditors need not lose out because of his refusal to accept a Bais Din. (Mahariaz Enzel 94)

3! Teshuvos Vhanhagos 3:441, Maishiv BHalachah 12 rule that a Hazmana must be sent, but that one Hazmana is
sufficient.

% Minchas Yitzchok 9:155, Kesef Hakadashim 26:2, Vayeshev Moshe 57. It must be very clear that the party will
not submit to Bais Din.

Rav Sullman (Yosher V’Tov volume 4 page 56) writes that we do not follow this ruling. However, when the dispute
involves collecting an undisputed debt, Rav Sullman permits oneto be lenient.

See also Tashbetz 290 quoted in the following footnote that implies that when it is clear that the party will not accept
Bais Din, one need not get a Heter Arkaos.

33 Shiltos Mishpatim, Shoftim, Tanchuma, quoted by Tashbetz 290, Tashbetz Tur 3:6, Mahariaz Enzel 4, Minchas
Pitim 26:1, Ohel Yehoshua 115, Divrey Geonim 52:15.

See also Maishiv BHalachah 83 (177) that suggests that the Poskim reject Tashbetz.

See also Ohel Yehoshua 115 for a discussion about a partnership between Jews and non-Jews.

** Shut Ramuh 52. A witness does not violate Arkaos since he is not a litigant. He will not violate Lifnay Iver since
the litigants were in civil court regardless. However, he will violate the rabbinic injunction of Mesyeah, assisting
someone violating a prohibition.

See also Shaar Mishpat 26 who maintains that one should testify on behalf of the party that is right. Since the parties
are in court regardless, a witness is not aiding the prohibition. As such, it is appropriate to testify to prevent the
wrong party from prevailing.
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the forbidden litigation is prohibited3>. This is especially true if the testimony
will cause the verdict to be different from the Halachic outcomes®.

Testifying on behalf of a defendant who was forced to defend himself in
civil court is permitted.

Defending oneself in court

A person who is sued may defend himself in court without a Heter
Arkaos37. Nevertheless, it is advisable to get a Heter Arkaos even in such
circumstances.38

Arkaos- the attorney’s role

There is a Torah prohibition of Lifnay Iver Lo Sitein Michshol; one may not place
a stumbling block before the blind. The Sages understood this prohibition to apply
to anyone who helps another Jew violate a Torah prohibition. This creates a
serious problem for an attorney: May one represent a Jewish client in civil court?
What are his obligations if a client is not observant?

If the attorney is defending a client who was sued without a Heter Arkaos, there
is no problem. His client is not violating Arkaos; he was forced into the litigation by
the plaintiff, and has the Halachic right to defend himself.39 Nevertheless, it is
appropriate to try to have the litigation moved to a Din Torah#0.

If the attorney is representing the plaintiff, the appropriate behavior is to notify
his client of the prohibition against Arkaos, and to try to convince him to honor his
Halachic obligations. If this fails, and the client insists that he proceed with the
legal action, the Halachah will depend on a number of variables.

Lifnay Iver applies only when one’s actions directly enables sin: But for the
person’s help, the sin would not occur. If, however, the person is capable of
violating the prohibition without assistance (or if he would obtain the assistance of
a non-Jew%1), there is no concern of violating Lifnay Iver.

% Imray Binah Dayanim 27, Erech Shay 26:1 defend the Ramuh’s position by explaining that having another Jew
involved in the legal proceedings increases the Chilul Hashem. Yam Shel Shlomo Bava Kama 10:23 seems to
concur.

See also Orach Mishpat 26 that explains that by testifying on his behalf, you are enabling him to profit from his
wrongdoing, and are encouraging future violations.

% This is a violation of Lifney Iver since the witness is enabling him to take funds he is not Halachically entitled to.
37 Imray Binah dayanim 27, Kneses Yechezkel 97, Radvaz 1:172, Yechaveh Daas 4:65 note.

% Kesef Kadashim 26:1.

See also footnote 26

** See previous section.

* To prevent the Chillul Hashem involved in Arkaos. See also footnote 26

* See Mishne Lmelech
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In most litigation, attorneys are fungible. There are usually other attorneys
qualified*? to handle the matter; the client does not need the assistance of one
specific attorney to violate Arkaos. As such, Lifney Iver would typically not apply.

There is however, a second issue. There is a rabbinic injunction, called
“Misayeah”, against providing any form of assistance to a person violating a Torah
prohibition. This applies even if your assistance is not vital to the violation.
Although the sin would occur even without your help, providing assistance to a
sinner is a violation of Misayeah.

There are, however, a number of limitations to this prohibition. According to
some Poskim, it is limited to instances where the sin is being transgressed
inadvertently. However, if the person is willfully violating the prohibition, one
would not be proscribed from assisting him. While this distinction is not
universally accepted, there is basis to rely upon it in case of great need, and one
should consult with his Rabbi.

There is still a further issue. Shulchan Aruch writes that one who assists a
Jew in violating Arkaos is put in Cherem.43 The implication is that assisting in the
violation of Arkaos is more severe than the typical Misayeah. Presumably, this is
because of the profound Chillul Hashem caused by litigating in civil courts. As
such, unless there is a valid Heter Arkaos, one would not be permitted to file a
lawsuit on behalf of a Jewish client against another Jew.44

Enforcing a Psak Din

According to many Poskim, there is no need to obtain a Heter Arkaos to
confirm a verdict from a Bais Din in a civil court.*5

Civil courts that are not tied to a religion

Courts historically reflected the religious beliefs of the monarchy.
Litigating in such courts implied that one preferred the values of a foreign
religion over Halachah; this is one of the reasons that Arkaos is treated so
severely. However, Poskim specifically apply the prohibition of Arkaos even to
courts whose religious beliefs are not classified as Avoda Zareh*®, and to courts

2 In truth, the competency of the attorney is irrelevant. Even if you are the only attorney capable of prevailing, the
prohibition of Arkaos is against the actual litigation, not the verdict. As such, provided there is another attorney who
is willing to file the motion, there would be no Lifney Iver. (If, however, you are the only attorney skilled enough to
obtain a larger verdict and the result will be that your client will end up with more than he is Halachically entitled to,
there would be Lifney Iver on collecting the award, regardless of the Issur Arkaos.)

# Ramuh 26:1. See also Rivash 102

** Maishiv BHalachah 90 (187)

* Rashach 19(5)2, quoted by Kneses Hagedola 26.14, Imrey Binah Dayanim 27, Maharsham 4(5):105, Tuv Taam
Vdaas 3:261, Haelef Lcha Shlomo 3, Shevet Halevy 10:263 maintain that after receiving a Psak Din, one may have
it confirmed in court without a Heter Arkaos.

Igros Moshe 2:10 implies that while a heter is not required, it is nevertheless preferable to get specific permission
from a Bais Din before approaching the court.

Erech Lechem 26, Orchos Hamishpatim K’lal 46, argue that one needs a Heter Arkaos to have the award enforced
through civil court.

*® Tashbetz Tur 3:6, Yachin Uboaz 2:9 apply Arkaos to (Muslim) countries that were not idol-worshippers.
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that are not affiliated with any religion, such as modern judicial systems.
Although the problem of preferring another religion’s values may not exist, the
rejection of Halachah in favor of another set of rules is still problematic.4?

Jewish judge or Akum Arbitrator

The prohibition of Arkaos involves submitting to a foreign judicial body. It is
of little consequence whether the judge presiding over the case is Jewish or not?s.
Conversely, if the parties submit to a form of arbitration that does not violate
Arkaos (see the following section), according to most Poskim they may use an
Akum arbitrator49.

Alternative Dispute Resolution

The prohibition against Arkaos applies to accepting a foreign body of law.
Submitting a dispute to informal arbitration that is not bound to any formal set of
laws would be permitted.5? There is also no obligation to use Dayanim to resolve a
dispute. Therefore, there is nothing wrong with the parties going to a businessman
that they trust instead of a Bais Din to resolve the dispute. The only restriction is
that the arbitrator may not adopt any set of laws and must decide the case based
only on his own sense of fairness. If a set of laws other than Halachah is being
followed, it would be considered Arkaos5!.

If there is no Bais Din Available

Rashba®? writes that if there are no qualified Dayanim available, the
public should appoint a panel of laymen as §udges’, so that people should not
litigate in civil court53. Chazon Ish5* qualifies that this panel may not adopt any

47 Chazon Ish Sanhedrin 15:4, Divray Malkiel 5:210, Pamoney Zahav 26, Igros Moshe 1:58, Tzizt Eliezer 11:93,
and the Poskim that discuss whether Maharshach is consistent with Rashba.

See also Urim 26 (4) (quoted by Nesivos Chidushim 26 (4)), Kesef Hakadashim 26:1, that the laws of Arkaos were
based on ‘human intellect’. The implication is that they were not religious laws, and are still considered Arkaos.
See, however, Mieri Sanhedrin 23A, Maharshach, as quoted by Baey chayey seem to accept civil courts that are
based on business practice as opposed to a religious beliefs. However, Bayey Chayey, Erech Lechem 26:2, and Pri
Eliyahu 3:84 severely limit the practical application of the Rashach. See also footnote 62

* Chazon Ish writes that it is a greater Chillul Hashem for Jewish arbitrators to ignore Halachah.

* Prisha 68:5, (also quoted by Nesivos 68:6 [although see Minchas Pitim Shirey Mincha 68 for an alternate
explanation of Nesivos]) write that an Akum arbitrator’s verdict is not binding. Prisha reasons that all arbitration is
called Mishpat, which an Akum is unqualified for.

Kesef Mishne, Minchas Pitim Shirey Mincha 68 maintain that if the appropriate Kinyan was made, the Akum’s
verdict would be binding. This is consistent with Shach, Aruch Hashulchan and Erech Lechem 22:2.

9 Chazon Ish Sanhedrin 15:4, Igros Moshe Chosen Mishpat 1:58, Tzitz Eliezer 11:93

See also Aruch Hashulchan 22:8 and Minchas Pitim Shirey Hamincha 66.

3! Chazon Ish, Chukas Hachaim 6, Tzitz Eliezer 11:93, Rav Sullman, (Hayasher Vhatov volume 4 page 46).
>22:290 (quoted by Bais Yosef 8)

> It is unclear from Rashba whether, in the absence of either a Bais Din or arbitration panel, one would violate Arkaos by
litigating in civil court. See Orach Mishpat 26 Bais Yosef 5, and Chukkas Hachaim quoting Pney Moshe 2:7, Rivash 216,
Zerah Avraham 2:12, Pree Haaretz 13, Cheshek Shlomo 26:4, Divrey Chaim 2:9, Erech Lechem 61:6, Imray Binah
Dayanim 27, 10, Igros Moshe 2:15 for further discussion.

>* Chazon Ish Sanhedrin 15:4
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set body of law; they can only decide the case based on their sense of fairness.
If they were to institute a set of rules, they would be considered Arkaos. In
addition, such panels can only be instituted with the explicit acceptance of the
litigants. Any party may object and request a formal Din Torah.

Accepting Jurisdiction of Civil courts

Many contracts contain a clause that sets the venue for dispute
resolution. The parties agree to litigate all disputes in a particular jurisdiction.
This is essentially an agreement to violate Arkaos. There is significant debate
among the Poskim as to the Halachic effect of such clauses. Sefer Hatrumos®>
writes that if the litigants would have greater rights under that particular
jurisdiction than in Bais Din, the clause is valid and, under limited
circumstances, the parties may litigate in civil court>°.

Most Poskim5>7 disagree with this position and maintain that because it
violates Halachah, the clause has no effect. The parties must litigate in Bais
Din, and their rights are defined by Halachah.

Teshuvas HaRosh has an interesting approach to such clauses. Rosh
maintains that such clauses are understood to mean that in the event that one
of the parties refuses to submit to Bais Din%8, the other party may enforce their
rights through civil court. Otherwise, the parties are bound to go to Bais Din
and to follow Halachah. Although this is not the simple meaning of the clause,
we interpret it in a manner that is consistent with Halachah. According to the
Rosh, these clauses are perfectly acceptable, but have minimal effect.>°

As a matter of Halachah, most Batey Din follow the ruling of the Rosh.®0 As
such, one may sign a contract that specifies a civil court as the venue for litigation.
Nevertheless, it is appropriate to incorporate a dispute resolution clause specifying
that the parties will adjudicate any issues in Bais Din®!. The reality is that it is

55 Sefer Hatrumos 62:1;4 as quoted by Tur 26, Sma, and Nesivos Chidushim 26 (10), Mamer Kadishin 7, Bigdey
Yesha 90, Chukey Mishpat 4.

%% See Sma that explains that normally, the parties must litigate in a Bais Din, which would grant them the rights
they would have in civil court. However, if Bais Din could not grant such rights (such as after Shmittah), they would
allow the parties to litigate in civil court.

57 Lvush 26: 1, Taz 26, 61, Shach 22(15), Biur Hagra 61:6, Imray Binah Dayanim 27, Aruch Hashulchan 26:4,
Orchos Hamishpatim 46:1, Maharsham 3:213. A simple reading of Mechaber 26:3 supports this view.

38 Teshuvos HaRosh 18:5, quoted by Tur, Shut Ramuh 108, Yam Shel Shlomo.

% Yam Shel Shlomo, Bava Kamma Perek 8:65 writes that this clause allows one to bypass Bais Din and litigate in
civil court if the defendant will not listen to Bais Din. In contrast, if such a clause is not inserted in the contract, the
lender would be required to get permission from Bais Din to initiate legal action regardless of the defendant’s
behavior.

Teshuvos Ramuh 108, Aruch HaShulchan 26:5 maintain that one needs permission from Bais Din to initiate legal
action even when such a clause was included in the contract.

% See, however, Pischey Choshen Halvah 6 (12) who implies that such clauses are problematic.

®L If the counterparty insists on including a choice of law provision for civil courts, it is not technically forbidden to
sign the contract. The reason is that regardless of whether the parties include such clauses in the contract, a person
wishing to violate Arkaos has the legal ability to sue in civil court. The fact that it is specified in the contract may

© Rabbi Ari Marburger am@maysharim.org



~ 12 ~

difficult to force an uncooperative party to come to Bais Din. Specifying that all
issue will be arbitrated in Bais Din ensures that neither party will be able to violate
the prohibition of Arkaos. It is also prudent to specify a specific Bais Din in the
dispute resolution clause. When a dispute arises, there is often strong
disagreement over which Bais Din should adjudicate the issue. The parties
involved often try to ascertain which Bais Din will be most sympathetic to their
claims. Choosing a Bais Din can become a difficult and time-consuming battle.
Worse, an unscrupulous party may attempt to have the case tried by a corrupt ad-
hoc Bais Din. Such incidents are not unheard of and can cause tremendous
difficulties. This can be easily avoided by specifying a particular Bais Din in the
dispute-resolution clause. When a contract is first signed, the parties generally
have sufficient goodwill and trust to agree upon a specific Bais Din for dispute
resolution.

Choice of Law Provisions

Contracts often have a choice of law provision. This clause specifies which
laws should govern the transaction. As the clause does not discuss the venue or
bind the parties to litigate in a particular civil court, it does not directly run
counter to the prohibition against Arkaos. However, it involves a different Halachic
question, whether one may accept to abide by civil law if it will be litigated and
enforced by Bais Din. See footnote®2 below for a discussion of the matter.

change the particular venue, but does not increase the parties’ ability to litigate in Arkaos. Darkey Choshen volume
4.

62 Maharshach 2:239 (quoted by Rav Akiva Eiger 3:1) discusses the custom to resolve matters through an arbitration
panel of businessmen. Maharshach upholds the custom, explaining that the particular industry involved would not be
viable if strict Halachic principles were applied. The implication is that if there is a legitimate reason, one may
accept an alternate set of laws. (See, however, Erech Lechem 26:2, Pri Eliyahu 3:84, who interpret Rashach to mean
that the arbitrators use their discretion, but do not have any set laws. This is certainly permitted as explained in
section “ADR” ) Furthermore, Tumim 26:4 maintains that one may accept any body of law, provided one will
litigate in Bais Din.

See also Divray Chaim Chosen Mishpat 2:30, Tumim 26:1 discussing the practice of accepting a set of civil laws for
particular transactions.

On the other hand, Teshuvos Harashba 6:254 quoted by Bais Yosef 26 writes that accepting civil laws is prohibited.
Rashba implies there are two separate issues with Arkaos; 1) litigating in civil court, and 2) accepting foreign laws.
The mere act of accepting such laws is itself an affront to Halachah.. Taz 26 and Chut HaShani pg 184 adopt this
approach. According to these opinions, accepting civil laws would be prohibited even if the actual litigation is in a
Bais Din.

Ba’ey Chayey Chosen Mishpat 158 resolves this contradiction by suggesting that Maharshach permits accepting
civil laws only when engaged in a commercial transaction that needs such laws. If an industry cannot survive
operating under Halachic principles, it would not be a rejection of Halachah to follow the laws and rules needed to
operate. However, it would be forbidden for parties to accept civil law for no apparent reason other than a preference
for such laws over Halachah. An example would be accepting civil law regarding inheritance. As there is no
industry that needs to be protected, accepting such laws simply because one prefers the Akum values would be
prohibited.

See Rav Grossman, (Mishkenos Haraim), and Pischey Choshen Sechirus 4 who permit accepting the civil rules
regarding multi-unit buildings. Based on the above, this is perfectly understandable. Since there are no clear
Halachic guidelines regarding many of the issues that arise, and it is not practical to call all the tenants to a Din
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Collecting Debts

Some Poskim maintain that using civil courts to collect an undisputed
debt would not violate Arkaos®3. They explain that the prohibition of Arkaos
does not apply since this is not true litigation; it is simply the process
necessary to foreclose on the assets to which the creditor is entitled. As Bais
Din today does not have the ability to do so, there is no other option and
therefore using the civil courts would not violate Arkaos. Even according to
these authorities, it would be a Middas Chassidus to first approach Bais Din
before initiating legal action.

Other Poskim®* point out that there do exist many Halachos regarding
collecting debts; for example, the amount of time a debtor is given to raise
funds, the type of assets he is obligated to sell, and how assets should be
sold are all issues that require Halachic determination. In addition, if there
are multiple creditors, a Bais Din will be needed to determine how the
assets should be divided®>. Thus, they disagree with the assertion that this
process is beyond the purview of Bais Din. Furthermore, civil courts may
impose additional fees such as interest charges, court costs, or other fees
that may not be Halachically appropriate. As such, a Bais Din is necessary
to determine the lender’s rights and a Din Torah is needed before initiating a
foreclosure process. If, however, the debtor refuses to appear before a Bais
Din, the Bais Din will issue a Heter Arkaos, as previously explained.

This divergence of opinions applies only to an undisputed debt. If,
however, the debtor challenges the validity of the debt, then there is real
litigation between the parties. Although the creditor may firmly believe that

Torah every time a bill needs to be divided among the units, one may accept the civil rules. (See, however, Rav
Shpitz who disagrees)

Rav Zalman Nechemia Goldberg (Yehsurun 11) argues that accepting laws is never a concern if the issue is the
parties’ monetary obligations. Such obligations can be waived or accepted by the parties. In contrast, agreeing to
accept civil laws such as rules of testimony, etc. would be against Halachah and problematic. This approach can be
inferred from L’vush and Ulam Hamishpat 26.

See also Chazon Ish Sanhedrin 15:4 who states that if there are no Dayanim who are proficient in Halachah,
arbitrators should be appointed to arrange compromises on a case-by-case basis. They may not however, accept a
formal set of rules, as that would be a rejection of Halachah. This implies that even when justification exists, one
may not accept a body of laws other than Halachah. However, it is important to note that Chazon Ish is dealing with
a situation after the fact. When there is a dispute, applying a foreign set of laws to resolve the dispute would violate
Halachah. In contrast, if before entering into a transaction, the parties agree to grant each other the rights and
obligations as defined by civil law, it may be less problematic. Furthermore, Chazon Ish takes issue with setting up a
formal panel that will resolve all disputes; private parties that accept such laws to be adjudicated in a Bais Din may
not have such issues.

This entire discussion applies only when the parties are accepting a body of foreign law. However, there is nothing
wrong with parties negotiating case-specific rights that are different from the Halachic norm. (Chut HaShani pg.
184)

% Maharsham 1:88.

See also Emes Lyaakov Bava Kama 27 and Pney Mosh 2:57.

% Maharash 7:133:2, quoted by Orchos Hamishpatim 46:26

% Orchos Hamishpatim 46:1
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he is right, since he must now litigate to prove his position, all opinions
would agree that the matter requires the involvement of a Bais Din. Thus,
the only clear application of the leniency would be when the borrower
admits he owes the money, has the necessary assets, but nevertheless
refuses to pay.

As a practical matter of Halachah, it is appropriate to make an
attempt to initiate a Din Torah to collect an undisputed debt. In the event
that the counterparty tries to ‘game the system’ by using the Bais Din as a
stalling tactic, one should consult with a Rav or Dayan who will likely
permit initiating a civil foreclosure®6. There is also basis for initiating both
processes simultaneously; sending a Hazmana and at the same time
beginning the foreclosure process, so that if and when the Bais Din issues a
verdict in your favor, the collection process will be expedited.

Injunctive Relief

There are Halachic sources®’ that permit a person to obtain injunctive
relief from civil court without the Bais Din process®8. This dispensation applies
only when 1) the litigant will suffer a loss if immediate action is not taken to
protect his interests, 2) Bais Din is unable to effectively protect the litigant’s
interests, 3) the litigant is prepared to submit the issue to Bais Din once the

injunction is granted, and 4) the injunctive relief is limited to freezing assets, as

opposed to the court either confiscating assets or turning them over to the
petitioner’s possession.

While the custom today is to rely on this dispensation, it should be noted

that it is often abused. Once one party files for an injunction, the other party
may respond in kind. The litigation tends to snowball, and it becomes difficult
to move the case away from the civil court and into a Bais Din. It is therefore
highly recommended that one coordinate with a qualified Dayan before taking

such action. Caution also needs to be exercised with respect to the information
that is disclosed to the courts. Adding claims and accusations that may lead to

criminal proceedings or other adverse consequences for your counterparty
should not be done without consulting with a Rav.

% Maishiv Bhalacha 82 note 187 rules that one should send a Hazmana. If it is clear that defendant is simply
trying to avoid a Din Torah, one should try to obtain a Heter Arkaos from one Rav.

7 Mahram Mpanu 51, Igros Moshe 2:11, Teshuvos Vhanhagos 3:440.

% This is permitted even if one needs to file a lawsuit in order to obtain an injunction. Kneses Yecheskel 97.
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Insurance claims

There is a common assumption that if the opposing party has insurance®9,
the rules of Arkaos are different. There are two questions that need to be
addressed: 1) May one sue a Jew in order to collect from his insurance? 2) If the
lawsuit will cause the other party’s insurance premiums to rise, is one liable for
the loss?

As explained before, Arkaos applies even if both parties prefer civil court over
Bais Din. However, if a defendant refuses to come to a Din Torah, Bais Din will
permit the plaintiff to proceed in civil court. The question is whether a plaintiff may
sue in civil court even when the defendant is willing to come to a Din Torah, in
order to secure an insurance payout. Furthermore, a defendant usually has a
Halachic obligation to agree to a Din Torah. However, a defendant who has
insurance would rather to go a civil court where his losses would be covered,
rather than to a Bais Din, whose ruling would not be honored by the insurance
company. Thus, the question is raised whether the defendant is still Halachically
obligated to go to a Din Torah, where he may incur substantial losses, or may he
instruct the plaintiff to file a civil claim so that the insurance company will cover
the verdict.

Arkaos applies only to litigation between Jews70. As such, it is certainly
permitted to sue a non-Jewish insurance company directly. However, in a technical
sense, this is not what usually occurs. A plaintiff must sue the person who actually
caused the damage, not the insurance company. The insurance company is simply
a party at interest since they will ultimately pay the award. The actual suit is
against the driver or doctor that caused the damage. Thus, the litigation is
technically still between a Jewish plaintiff and Jewish defendant, and would seem
to be Arkaos.

As a matter of Halachah, many Poskim assert that despite the fact that the
litigation is technically between Jews, in a practical sense everyone recognizes that
the insurance company is the true target of the litigation. Accordingly, since the
only way to collect from the insurance company is to sue in civil court, one is not
demonstrating a rejection of Halachah or a preference for the civil court system by
initiating these proceedings?!.

% See also Pischey Choshen 8:1 note 65 who suggests that a public company may contractually agree to litigate in
civil court, even if the company is Jewish-owned. Since all of the operations, rights, and obligations of the firm are
governed by civil law, the agreement will be effective. Nevertheless, Pischey Choshen recommends offering the
company the opportunity to resolve the matter in Bais Din before filing a lawsuit in civil court.

70 See section “Akum”

"' A number of contemporary Poskim have purportedly accepted this position; however, there are few written
Teshuvos about the matter.

See also Maishiv Bhalachah 42 who permits suing an insurance company, and rules that the Mazik must assist in the
lawsuit.

However, see Rav Yitzchok Zilbershtein in Yeshurun 11 that requires a Heter Arkaos.
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No-Fault insurance

Many states have no-fault insurance in which each person makes a claim
against his own insurance. Such claims are certainly permitted since there is no
Arkaos; submitting a claim to an insurance company does not involve civil courts.
Even if one is forced to litigate, the suit is against your own insurance company
and not the Jewish counterparty. The fact that your insurance company may sue
his insurance company is not relevant either, since that litigation is between two
non-Jewish firms. However, if you assign your claim to your insurance company,
who will sue the other party personally and cause him losses greater than his
Halachic liability, there is a potential issue?2.

If the award exceeds what one is Halachically entitled to

While the above may resolve the issue of Arkaos, a second issue remains. In
all likelihood, the court’s verdict will exceed what the plaintiff is entitled to
according to Halachah. In that case, is one permitted to collect funds to which he
is not Halachically entitled? Furthermore, suing a person causes his insurance
premiums to rise. Is one permitted to cause another Jew to pay higher rates?

Collecting more than one is Halachically entitled to from a Jewish defendant
is certainly prohibited. As Jews, Halachah defines our rights and responsibilities to
other Jews, and taking more than that to which we are entitled under those rights
is prohibited. However, collecting an award to which one is legally entitled from an
insurance company is permitted. The insurance company has little interest in the
parties’ religious beliefs, and is obligated to pay any claim awarded by civil courts.

A more complex problem is the damage caused to the defendant. If the
insurance company is forced to pay out a large settlement, the defendant’s
insurance premiums will rise. Is it permissible to file a lawsuit that will force the
defendant to pay higher insurance premiums?

This leads us to an important distinction. Chavas Yair73 discusses a case
where a powerful government official owed money to a Jew. When the debt became
due, he threatened that if the Jew tried to collect the money, he would expel all of
the Jews from his province. The Jews living in his province brought the creditor to
a Din Torah, claiming that he would be causing them significant losses by
collecting his debt. The creditor countered that the money was due to him, and if
the people were afraid of the ramifications, they should pay off the debt.

7> Rav Sullman (yosher Vtov 4 page 57) prohibits executing such assignments for the above reason.
73 213, see also Tosfos Bava Basra 55b, Radvaz 1:413, Nesivos 58 (4), Teshuras Shay 87, Erech Shay 162:1, 163:6.
See Rav Zilberstein in Yeshurun 11
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Chavos Yair ruled that the creditor may collect the debt, regardless of the
ramifications. A person has no obligation to sustain a loss of monies owed to him
because of indirect damage that it may cause to others74.

There is an important limitation to this ruling. It applies only when the
Akum truly owes the money to the creditor, either according to Halachah or civil
law. Since the creditor is entitled to the funds, he may exercise his rights
regardless of the indirect consequences to others. If, however, the money is not
owed and as a result of this fraudulent claim another Jew will suffer a loss, it
would certainly be prohibited’> (aside from the obvious Halachic and legal
problems involved with defrauding the insurance company).

Accordingly, if the insurance company was directly liable to the plaintiff, one
could initiate a claim regardless of the consequences to the defendant. However, if
a person exaggerates or submits a fraudulent claim, he would be responsible’® for
any losses that it causes to the defendant.

However, this argument holds true only if the insurance is directly liable to
the plaintiff. However, as discussed before, this may not be factually correct. The
insurance’s liability is to indemnify the defendant and has no direct responsibility
to the plaintiff. This drastically changes the question. The issue becomes a
question whether one may file a suit against a Jew in order to receive a ‘windfall’””
from a third party. Since the suit is to recover monies that are not Halachically
owed to the plaintiff, it is questionable whether one may cause another party to
suffer a loss in his quest for this gain.”®

Degree of Halachic liability

It would seem that an important factor would be the Halachic liability of the
defendant. If the defendant has significant Halachic liability for the damage, the
defendant would prefer a claim be lodged against his insurance. As such, he is
accepting any resulting increase in his premiums. If, however, according to
Halachah the defendant has no liability, then he has no incentive to waive his
rights and to allow the claim to be filed. Therefore, if the plaintiff wants to sue to
collect from the insurance company, he may be liable for the resulting increase in
premiums.

™ The Teshuva is unclear about the effect if the loss is certain; the beginning of the Teshuva implies it would be
problematic, while the end of the Teshuva seems to permit.y"x)

> Erech Shay Chosen Mishpat 162:1.

See also Bais Shlomo YD 2:58.

70 Lotzays Yiday Shamayim. Since, however, it is a Grama, a Bais Din could not compel him to compensate the
defendant.

7" The award is considered a windfall to the extent that it exceeds the Halachic liability.

" See Maishiv B’Halachah 42 who concludes that it is appropriate to compensate the defendant for the increase in
premiums.
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Other Halachic Factors

There are a number of other Halachic rationales advanced by Poskim that
would justify making claims against an insurance company regardless of the
consequence to the defendant. The following are some of the suggestions:

In some situations, the premiums rise because of the underlying incident. It
is not the lawsuit that causes the loss; rather, it is the defendant’s own behavior
that is to blame. Although the insurance company may be unaware of the incident
until the claim is filed, since his rates should rise because of the incident, filing the
lawsuit may be permitted. However, it must be noted that this justification
presumes that the premiums are not impacted by the verdict or lawsuit, but only
by the underlying incident. This may not be the case.

Other Poskim maintain that because it is common practice to make claims
against insurance, all professionals implicitly give their clients permission to make
claims regardless of the impact on their rates. It is difficult to imagine anyone
using Jewish professionals if they realized they would have limited or no recourse
in the event of an incident. In addition, many professionals are required by law or a
licensing agency to maintain insurance. In such instances, there may be an
implied agreement to pay for damages according to the rules of the civil courts.
Implicit in the agreement to provide professional services would be to follow the
rules of insurance for damages, and the parties would be bound to such
agreements.”® Because the issue is simply a potential financial loss, it can be
waived by the parties80.

However, there is an important limitation to these arguments. It applies to
only professional relationships or relationships that are regulated by law
(automobile accidents). The argument is that by entering into a professional
relationship in an industry where everyone has insurance, the parties implicitly
agree to make such claims. However, a person that trips on a sidewalk and would
like to sue the Jewish homeowner would not have this justification. There was no
implied agreement, and causing him a loss may be “Grama” and prohibited. In
addition, this argument applies only when the defendant has adequate insurance.
If the claim is above and beyond his coverage, all Poskim agree that it may not be
collected unless the defendant is Halachically liable for such claims.

The above is an outline of some of the issues and opinions regarding
insurance claims. It is not intended to be a P’sak Halachah, and a competent Rabbi
should be consulted for guidance for any particular case.

" See Rav Mendel Shaffran in Yosher V’tov volume 2 page 32, Umka D’dina 3 page 67, followed by a Teshuva
from Rav Zalman Nechemia Goldberg questioning this approach.

80 In contrast, if the issue was Arkaos, it could not be waived. Therefore, one can only rely on these arguments if one
accepts the original premise that there is no prohibition against Arkaos when an insurance company is involved.
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